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UNITED STATES DISTRICT COURT

MIDDLE DISTRICT OF FLORIDA... | + * 2: !']
ORLANDO DIVISION ¢+ * -
CIA
POPULAR ENTERPRISES, LLC, Civit Action No T8/

a Florida limited liability company,
Plaintiff,

L o2-cv-135a - oRL- 18I

V.
VERISIGN, INC., a foreign corporation.

Defendant.
/

COMPLAINT AND DEMAND FOR PRELIMINARY INJUNCTION

Plaintiff, POPULAR ENTERPRISES, LLC, a Florida limited liability company hereby

sues Defendant, VERISIGN, INC., a Delaware corporation and states as follows:
L Jurisdiction and Venue

1. Plaintiff, POPULAR ENTERPRISES, LLC is a Florida limited liability company
with its principal place of business located in the Middle District of Florida.

2. Defendant, VERISIGN, INC., is a Delaware corporation with its principal place
of business located in Mountain View, California.

3. Defendant, VeriSign, is a provider of Internet related services and products that is
registered to do business and which is doing business in the State of Florida and in the Middle
District of Florida. Defendant is subject to the jurisdiction of this Court by virtue of its
continuous and ongoing business activities in the Middle District of Florida, as well as by its
conduct outside of the State of Florida which has caused injury in this State and in this District.

4. Jurisdiction is appropriate in this action pursuant to 15 U.S.C. Section 4; 28

U.S.C. Section 1337(a) and the Doctrines of Pendent and Ancillary Jurisdiction.



5. Venue is proper in this jurisdiction under 15 U.S.C Section 22 and due to the fact
that the causes of action accrued in this jurisdiction and due to the fact that the Defendant
“resides” in this District for venue purposes under 28 U.S.C. Section 1391.

6. Jurisdiction is also appropriate pursuant to 28 U.S.C. Section 1332(a) and the
diversity of citizenship and due to the fact that the damages in this case exceed the jurisdictional
limit of $75,000.00 and, in fact, may very well exceed $100 million.

IL The Parties and General Allegations

A. Popular Enterprises

7. Plaintiff is an Internet service company with its offices located in and around
Orlando, Florida and Knoxville, Tennessee.
8. Plaintiff currently does business under the name of “Netster” and conducts

extensive Internet activity in conjunction with the Internet domain name http://www.netster.com.

9. Plaintiff and netster.com receive approximately 24 million discrete “hits” or
Internet connections per month.

10.  Plaintiff and Netster are currently ranked as the tenth (10") largest Internet search
property in the world by Jupiter Media Matrix.

11. Plaintiff and Netster are currently in the Top 500 of the largest Internet properties
in the world.

12. In addition to the millions of unique visitors to netster.com, Netster also offers a
service by which users can download a system called Netster “SmartBrowse”. This is a
proprietary system by which Netster users are provided with additional information in the event

they attempt to access an Internet domain name or location which is currently unregistered or
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unassigned. To date, approximately 1.4 million users have downloaded the Netster program and
the “SmartBrowse” feature.

13. Popular Enterprises is also one of the world’s largest domain name aggregators.
Plaintiff acquires various domain names through the use of a proprietary method by which
Plaintiff can determine Internet protocol (IP) addresses that Internet users (including Netster
users) are attempting to access, but which addresses have not been registered by any entity.
Plaintiff registers these recurring mishits or mistypes and, through the use of netster.com and the
“SmartBrowse” feature, assists Internet users in finding the site they may have been seeking or to
otherwise assist them in conducting further Internet searches.

B. History of the Internet and VeriSign, Inc.

14.  The Internet originated as early as the 1960’s as part of a United States Defense
Department Project. The initial project was designed to allow communication between various
networks of computers, thus the term “inter-net”.

15. The Internet is, at its core, simply a vast directory of websites or computer
locations, each of which has a specific numeric address. This numeric address is commonly
referred to as an Internet Protocol or IP address. Originally, all of these IP addresses were
simply numerical strings of numbers, such as 56.635.142.845. However, these numerical
addresses for Internet locations were difficult to remember and equally difficult for a user to
type.

16.  On or about 1986, the National Science Foundation began developing certain
transmission control protocols (Internet protocols) for the transmission and linking of
information on the Internet. During this time, the Domain Name System (“DNS”) used today

was developed by a professor in Southern California. The DNS is the means by which Internet



users can type in a recognizable domain name and be linked to the Internet user who has
registered that domain.

17. Under the DNS, a domain name contains a suffix, such as .com, .net, .edu or .org.
These suffixes are called top level domains or TLDs.

18. The DNS Internet location also contains a main name or prefix, such as
netster.com. In this context, the term netster is known as a second level domain or SLD.

19. Therefore, using the DNS, instead of simply typing a string of numbers, users can
access Internet sites by entering easily remembered brand names or even generic terms, such as
cars.com or cocacola.com.

20.  However, while the DNS greatly simplified an Internet user’s ability to access
other locations on the Internet, it left unsettled the manner by which those locations could be
registered, used and/or accessed by Internet users. The DNS also does not control instances
where an Internet user attempts to access a location or domain name that is unregistered.

21. During the 1960’s, 70’s and 80’s, the National Science Foundation (N SF) had
maintained control of the military and governmental function of the Internet. The NSF was
created by Congress through the National Science Foundation Act of 1950 to promote the
progress of science. In 1991-1992, Congress also empowered the NSF to authorize and control
non-governmental activity on the Internet.

22. On December 3, 1992, the NSF entered into an agreement with Network
Solutions, Inc. (NSI) by which NSI was made the authoritative registry for Internet domain
names ending in the .com, .net, .org and .edu TLDs.

23. On June 8, 2000, Defendant, VeriSign, Inc. acquired Network Solutions, Inc.



24.  On September 14, 2000, Defendant changed the Network Solutions Registry
division to “VeriSign Global Registry Services” as part of Defendant’s stated plan “to establish
VeriSign as the world’s preeminent Internet infrastructure company.”

25.  Currently, Defendant ultimately controls the registration and resolution for all
.com and .net domain names on the Internet. It is estimated that this registration constitutes over
27 million discrete Internet domain names and locations. Pursuant to a 1999 agreement with the
Internet Corporation for Assigned Names and Numbers (ICANN), VeriSign has granted several
other companies (registrars) the power to register Internet domain names. However, Defendant
ultimately determines those domain names which are eligible to be registered. Defendant also
remains the ultimate repository and holder of Internet domain names.

26.  Defendant, by virtue of its position, also has unique and complete control over the
manner by which certain Internet domain or IP requests are directed.

27.  Defendant therefore maintains a virtual monopoly over the issuance of domain
names under the .com and .net TLDs. Defendant also maintains a complete monopoly over
certain function of the Internet and DNS, as well as the manner by which certain Internet address
requests and destinations are processed and located. Defendant has also exercised its power to
exclude certain domain names from being registered by the public.

C. Popular Enterprises Develops SmartBrowse

28.  After implementation of the DNS, a typical Internet user simply types in the
domain name they would like to access. However a user may mistype the domain name they are
seeking. The user may also simply type in a generic term or name, followed by .com or .net in
the hopes of accessing information relating to that term. Alternatively, many users may attempt

to access sites that are no longer active or registered.



29.  Defendant and nearly every company doing business on the Internet knows that
many Internet users mistype second level domains in the .com and .net TLDs. In fact, Ben
Turner, Vice President of VeriSign, has estimated that this mistyping occurs as often as 20
million times per day. Source, Associated Press release dated September 16, 2003.

30. Dating back to the inception of the Internet, a user mistyping an SLD would
receive an error message. This error message was commonly referred to as a “404” message
based upon the number of the error message that was created.

31.  Because Internet users so often attempt to access unregistered sites and due to the
potential confusion of users, Popular Enterprises developed a search feature called
“SmartBrowse”.

© 32.  Using the SmartBrowse feature, a user who mistyped a second level domain
would be notified of the fact that this domain was not currently in existence. SmartBrowse may
also suggest another registered site the user may have been seeking. The SmartBrowse user
would also be offered the opportunity to use the Netster search engine to locate the website the
user was seeking. Alternatively, the user was presented with the option of other related
categories from which they could conduct a search.

33. The SmartBrowse feature was specifically developed for and can be used by the
1.4 million users who have downloaded the Netster search features.

34.  In addition to the SmartBrowse feature, Popular Enterprises also routinely
acquires second level domains that users have repeatedly attempted to access, but which domains
had not previously been registered. Once these domains are acquired, Popular Enterprises
presents an Internet user accessing these previously unregistered sites with the same search

options that are presented under the SmartBrowse feature.



35. Upon information and belief, other Internet companies such as America Online
and Microsoft offer their users features similar to the SmartBrowse function offered by Popular
Enterprises. For example, upon information and belief, a user operating Microsoft’s Internet
Explorer would be directed to Microsoft’s MSN search engine in the event they mistype a
second level domain.

D. Defendant, VeriSign, Hijacks Internet Traffic

36. On or about September 15, 2003, Defendant disclosed that it was launching a new
service called “SITE FINDER”,

37.  Because of its current position, Defendant controls virtually 100% of all Internet
traffic using the TLDs of .com and .net. It is estimated that this traffic constitutes more than
90% of the total Internet traffic.

38. Specifically, Defendant is able to direct and control 100% of the Internet traffic
where a user types in a second level domain that is currently not active or registered for the
TLDs .com and .net. This includes traffic directed towards sites which Defendant, itself, has
deemed to be ineligible for registration by the public.

39. By virtue of launching “SITE FINDER”, Defendant has essentially
commandeered or “hijacked” all of this Internet traffic for its own purpose and monetary gain.

40.  As stated, Internet customers of Netster and the 1.4 million users enabling the
SmartBrowse feature would previously be directed to a site controlled by Popular Enterprises in
the event the customer mistyped a second level domain in the .com or .net TLD. The same

would be true if the user attempted to access any unregistered Internet site.



41. However, upon Defendant enacting “SITE FINDER”, those customers of Popular
Enterprises, as well as any other user on the Internet, will now automatically be redirected by the
Defendant to a site owned and controlled by Defendant and/or its co-venturers.

42.  Defendant’s purpose in commandeering this Internet traffic is also patently
obvious. Upon information and belief, Defendant has partnered and/or contracted with two
Internet search companies. Under its agreement with these companies, Defendant will profit
from the traffic it has commandeered by virtue of its monopoly. Defendant will use SITE
FINDER to redirect Internet users who attempt to access an unregistered second level domain to
certain “pay-for-placement” Internet listings sponsored by the Defendant. Defendant and its
partners or co-venturers would then profit if the user accesses a listing that is presented as a
search option to the redirected user.

43.  Clients of Popular Enterprises and Netster will now be unable to use the
SmartBrowse feature, as the user will automatically and surreptitiously be controlled and
redirected by the Defendant and SITE FINDER to another Internet location.

44.  Defendant will also deny Popular Enterprises (and presumably AOL, Microsoft
and any other company operating a search engine) any profits which would have been derived
from Plaintiff’s own search engine and sponsored websites.

45.  Finally, Defendant’s SITE FINDER feature has effectively designated all second
level domains as being registered for the purposes of Popular Enterprise’s domain name
registration algorithm. As stated, this algorithm was designed to detect second level domains
that were repeatedly accessed by Internet users, but which had not been registered by any party.

46.  As aproximate result of the actions by the Defendant, the Plaintiff has been

required to retain the undersigned counsel and is obligated to pay them a reasonable fee.



47.  All conditions precedent to the filing of this action have occurred, have been

satisfied or have been waived.

COUNT I: Sherman Act —Sect. 2 — Unlawful Monopoly

Plaintiff realleges and incorporates herein by reference paragraphs 1 through 47 stated
previously.

48. There is a relevant market for Internet users who type in or submit a query for an
unregistered second level domain name in the .com and .net top-level domains.

49.  Defendant possesses monopoly power in the relevant market of Internet users
who have typed in or submitted a query for an unregistered second level domain in the .com and
et top level domains. Defendant, in fact, possesses a complete monopoly over users attempting
to access unregistered domains in the .com and .net top level domains.

50. Defendant can also, in its discretion, desi gnate certain domains as unregistrable
by the public, thereby establish exclusive control over Internet traffic to these sites. Defendant
has refused to register certain names which it has deemed obscene or otherwise undesirable to
release into the public domain. However, Defendant has also refused registration for other
common domain names such as 1.com, 2.com, etc. It is believed that the total number of
potential domain names for which Defendant has refused and/or will refuse registration ranges
into the hundreds of thousands. Ironically, by using SITE F INDER, Defendant will now
capitalize on the very domain names it has refused to register by redirecting and monetizing all
Internet traffic to these sites.

51. Defendant’s implementation and operation of SITE FINDER exerts a complete
monopoly over Internet users who have typed in or submitted a query for a nonexistent or

unregistered second level domain name in the .com and .net top level domains. The “SITE



FINDER” feature implemented by Defendant also serves to intercept and redirect all other
Internet users, including clients and users of Popular Enterprises and SmartBrowse, to a site
owned by the Defendant and operated for profit.

52.  Through its monopoly power, Defendant and SITE FINDER virtually prohibit
any other party from implementing a program to assist or to market any services to Internet users
who attempt to access an unregistered second level domain in the .com and .net top level
domains. Defendant has therefore willfully and wrongfully maintained and abused its monopoly
power through anticompetitive and exclusionary behavior directed at Popular Enterprises and
others similarly situated, including anticompetitive behavior designed to prevent users of
SmartBrowse from accessing features provided by Popular Enterprises.

53.  The actions of Defendant and their practices in establishing SITE FINDER and
commandeering this Internet traffic has harmed consumers and competition and will continue to
do so unless and until enjoined by this Court.

54, Defendant’s anticompetitive and exclusionary conduct has directly and
proximately caused injury to Popular Enterprises’ business and property. Popular Enterprises’
injury is also of the type of the antitrust laws are intended to prohibit and thus constitutes a direct
antitrust injury. Popular Enterprises will also continue to suffer injury, including irreparable
injury to its good will and clientele, for which Popular Enterprises is without an adequate remedy
at law.

55. Defendant cannot claim antitrust immunity based upon its December 3, 1992,
agreement with the NSF or any supplemental agreements or amendments thereto. The current
actions by the Defendant far exceed the express or anticipated scope of authority granted under

the agreement or any other grant of governmental authority. Alternatively, any governmental
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grant of authority to conduct the activity complained of herein would be unlawful and violate the
Due Process Clause of the United States Constitution.

WHEREFORE, for the foregoing reasons, Popular Enterprises respectfully requests this
Court enter judgment against VeriSign, Inc. for damages, including, costs, interest and attorneys’
fees, and to further enjoin VeriSign from implementing, using or otherwise operating the “SITE
FINDER?” feature described above and to grant any further relief as the Court may deem just and
proper.

COUNT II - Unfair Competition/Lanham Act

Plaintiff realleges and incorporates herein by reference paragraphs 1 through 47 stated
previously.

56. This is an action for unfair competition under 15 U.S.C. Section 1125(a), Section
43(a) of the Lanham Act.

57. The action by Defendant in implementing and operating “SITE FINDER”
constitutes unfair competition under the aforementioned provisions.

58.  Prior to Defendant’s implementation of “SITE FINDER”, customers of Popular
Enterprises and users of “SmartBrowse” would be directed to search features and suggested
websites which were sponsored by Plaintiff. However, upon Defendant implementing “SITE
FINDER?”, users of SmartBrowse are now redirected to an Internet site and search features which
are instead sponsored by and affiliated with Defendant.

59.  Internet users are not given the option of selecting Defendant’s forced locations,
nor are they advised that they are no longer viewing features sponsored by Popular Enterprises
and Netster. Defendant is therefore able to trade upon the good name and goodwill of Popular

Enterprises. Moreover, Defendant is able to forcibly misdirect users of Netster and
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SmartBrowse away from sites sponsored by the Plaintiff and relocate these users to an Internet
site from which the Defendant and its affiliates will unjustly profit.

60.  The actions of the Defendant, including their implementation of SITE FINDER,
are likely to cause confusion in the mind of the consuming public as to the entity which may be
sponsoring and/or supporting the search features and suggested locations presented to the user if
he/she attempts to access an unregistered second level domain in the .com or .net top level
domain.

61. As a proximate result of the actions by the Defendant, Plaintiff has been damaged.

WHEREFORE, for the foregoing reasons, Popular Enterprises respectfully requests this
Court enter judgment against VeriSign, Inc. for damages, including, costs, interest and attorneys’
fees under 15 U.S.C. Section 1117(a), and to further enjoin VeriSign from implementing, using
or otherwise operating the “SITE FINDER” feature described above and to grant any further

relief as the Court may deem just and proper.

COUNT 111 — Unfair Competition: Common Law

Plaintiff realleges and incorporates herein by reference paragraphs 1 through 47 stated
previously.

62.  This is an action for common law unfair competition.

63. The action by Defendant in implementing and operating “SITE FINDER”
constitutes unfair competition under the aforementioned provisions.

64.  Prior to Defendant’s implementation of “SITE FINDER?”, customers of Popular
Enterprises and users of “SmartBrowse” would be directed to search features and suggested

websites which were sponsored by Plaintiff. However, upon Defendant implementing “SITE
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